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Preface
A recent job offer by one of the NGOs carrying out a European Commission project on
“Development of immigration legislation in the Russian Federation” states that “the
overall objective of the European Commission service contract (Tacis-programme) is to
contribute to the improvement of the efficiency of the immigration legislation and
practice in the Russian Federation, and its harmonization with EU standards”.2 Puzzled
by such formulation, I have provocatively asked a former European Commission official
who has spent years working in the different units dealing with the external relations of
the EU: “Why should Russia harmonize in line with the EU immigration policy
achievements and not with those of the USA, Japan or Australia, which some EU
representatives have defined as ‘innovative and highly efficient’?” The answer brings in
quite“commonsensical” logic: “Look at the geopolitical situation - we are pushed
together - Russia and the EU. It is much more natural for us to cooperate, not only on
energy…and that is why it makes sense for Russia to have the standards that the EU
has…”3 It is such logic that I want to address in this paper.

Introduction
How does the EU deal with the identical Justice and Home Affairs (JHA) problems in
relations with its Eastern European neighbours - namely Belarus, Moldova, Russia and
Ukraine? The scope of cooperation in the sphere of JHA between the EU and these
countries has grown, as a popular Russian saying goes, “from a political coin to a
political ruble”. The reasons for this shift have been looked for both in the general
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evolution of the cooperation patterns4 and in the steep growth of this problematique on
the EU agenda in general.5 While the context for such changes has been provided by the
two latest waves of EU enlargement.6 Remarkably, such state of affairs has been clearly
emphasized by the European Commission in the document that since recently is supposed
to guide many of the Union’s policies in the field of JHA, particularly with regards to
migration-related problems:
As the borders of the EU shift, migratory routes also shift, displacing existing
routes or adding new ones. New routes also appear when certain routes are closed
off following increased action by enforcement agencies charged with tackling
illegal immigration and organized crime. In addition, in recent years migratory
flows have increasingly diversified and new migratory flows are emerging
alongside traditional and relatively long-standing ones. In this context, migration is
more difficult to manage and Member States increasingly turn to the EU to seek
solutions via cross-border dialogue and cooperation with and within the partner
regions.7
In this context problems in the field of justice and home affairs experienced by the EU
and its new neighbors might seem identical. However, the enlargement has produced
various effects on the EU Eastern neighbourhood. And with this inevitability of
differentiations as a basic premise, this paper looks at the mechanisms and substance of
JHA cooperation pushed forward by the EU in the relations with its so-called “Eastern
European Neighbourhood”. Despite various interpretations of this ambiguous term, this
work applies it not only to three Eastern ENP countries – Ukraine, Moldova and Belarus
(with reservations in the latter case) – but to Russia as well, because such formula is
indicative for the dynamics inherent in the respective cooperation patterns as this work
attempts to demonstrate.
The ideas that are put forward in this paper originate from reflections on three
observations. Firstly, there is an opinion that to the analysis of the EU relations with
Russia and with Ukraine (Moldova, Belarus) one might apply the models of competing
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and unequal powers respectively.8 Secondly, it has been argued that the EU can hardly
use conditionality in its relations with Russia due to such factor as strong
interdependence of their relationship and the fact that Russia has made it clear that it does
not aspire for the EU membership.9 Finally, it has been equally argued that the usage of
conditionality, although deemed possible, might be quite problematic even in the EU
relations with its other Eastern European neighbours because of the lack of clear
membership perspectives.10
Moreover, Russia claims to be Primus inter Pares among the EU partners – with all of
them equal but some still more equal than the others. At least this is a conclusion that one
might draw from the official rhetoric used both by the Russian and the EU sides.
However, if one goes further than that, trying to analyze the actual modes of cooperation
and especially the implementation of concrete projects, the picture becomes more blurred
and more and more resembles some other masterpieces of the European Union’s external
policies.
Therefore, it seems quite legitimate to ask if there is Primus inter Pares among the EU
partners in the JHA cooperation in the region. In other words, what are the lines along
which the EU builds its JHA cooperation with ENP countries and with Russia? Are the
building blocks of these relations different? What are the concrete mechanisms used by
the EU to foster its JHA agenda externally when the political settings of cooperation
differ from country to country? And what are the factors leading to the respective
cooperation patterns? The relevance of Belarus, Ukraine and Moldova for such questions
is clear - the particularity that they have compared to each other and to Russia is quite
explicit. The ENP component and the concept of “common spaces” complicate the
situation even further.

1. European Neighbourhood Policy and EU-Russia Common Spaces
In the framework of its external relations policies and in the context of the expansion of
its borders that resulted from its last Eastern enlargement, the EU embarked on
developing a closer cooperation with its neighbours. In 2003 the EU launched the
European Neighbourhood Policy (ENP) hoping to use the successful experience of the
pre-enlargement cooperation patterns with the candidate-countries in reshaping its
relations with the states to the East and the South of the EU borders.11
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It probably would not be an exaggeration to say that the ENP serves, among others, the
objectives of the nascent EU immigration regime. As explained by a Council
representative responsible for JHA issues, “The ENP concept is supposed to give an
answer to the multiplicity of requests that the EU gets: some countries want to join, some
want to cooperate, or we want them to cooperate with us”.12
Such “renewed” relations with the EU might only be possible if the neighboring states
fulfil a list of EU requirements concerning their economic as well as political
development. Indeed, an analysis of the European Commission’s proposals with regard to
the ENP shows that even though the states involved in the “ring of friends” are not
supposed to become EU members, they will have to assimilate a significant share of the
EU rules and legal standards.
As a result, the successful partner-countries and their citizens will be able to enjoy the
famous “four freedoms” – of goods, services, persons and capital. Overall, the ENP
“vision involves a ring of countries, sharing the EU’s fundamental values and objectives,
drawn into an increasingly close relationship, going beyond cooperation to involve a
significant measure of economic and political integration”.13
It is allegedly such formula portraying Russia as just one among other partner-countries
and the explicit conditionality of the scheme proposed by the EU that provoked serious
dissatisfaction in Moscow14 and a subsequent self-withdrawal of Russia from the ENP
circle. Russian authorities have been trying to defend the idea of building up a strategic
partnership with the EU and with this purpose supported the concept of “common
spaces” at the EU-Russia Summit in Saint-Petersburg in May 2003.15
This concept had been initially put forward by French President Chirac, who suggested
establishing four “common spaces” between the EU and Russia. These are a common
economic space16, a common space in the field of justice and home affairs, a common
space for external security, and a common space in the field of research, education and
culture. Such an overarching approach and a special scheme of constructing bilateral
relations were supposed to make a clear distinction between Russia and other “new
neighbours” of the EU.
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Apart from this political purpose, the EU-Russia “common spaces” carry more utilitarian
functions. It is claimed that they were designed in order to find solutions for the problems
that happen to be common for the EU and Russia.17 An examination of the Road Maps
adapted in May 2005 for the implementation of the “common spaces” shows that their
goals, tools and structure resemble those of the ENP Action Plans although they are
framed in a more ambitious way. However, experts seriously criticized such high level of
ambitions not supported by clear and feasible measures in order to implement a
potentially good idea.18 The next part of this paper will attempt to approach thoroughly
both the ENP Action Plans and the EU-Russia Common Spaces on the parts related to the
JHA cooperation.

2. Justice and Home Affairs Issues in the Framework of ENP Action Plans
Since the launch of the ENP, relations of the EU with Moldova and Ukraine are supposed
to be fostered by the respective European Neighbourhood Action Plans.19 Individual
Action Plans were signed with Ukraine and Moldova in February 2005. Unlike the
Partnership and Cooperation Agreements (PCAs) that had been concluded by the EU
with Ukraine and Moldova some years before, these Action Plans are not legally-binding
and hence cannot be regarded as the legal basis for the cooperation between the parties.
However, in practice the Action Plans substitute the already outdated (due to the altered
political and social-economic context) PCAs.
The Action Plans might even “contribute to the further stepping up of strategic
partnership”20 in the case of the EU-Ukraine or “contribute to the further development of
the strategic partnership”21 in the case of the EU-Moldova cooperation. These slight
differences in the wording of the first passages of the respective documents do not change
the spirit employed by the EU in the Action Plans – the spirit of partnership with senior
and junior roles.
The two documents – despite the fact that they have been designed in respect to two
different independent countries – seem to be strikingly similar in their ideology, goals,
tools and structure. This is mostly due to the fact that in its endeavor to construct a “ring
of friends” the EU has been trying to impose a single framework of relations on all its
17
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ENP partners. Nonetheless, accounting for the differences existing between Ukraine and
Moldova as well as for the various degrees of respective interdependence, the EU plays
with the details.
Thus the EU/Moldova Action Plan contains explicit conditionality provisions stating, for
instance, that “the level of ambition of the relationship will depend on the degree of
Moldova’s commitment to common values as well as its capacity to implement jointly
agreed priorities” . While the EU/Ukraine Action Plan is more subtle in this respect and
more ambitious in terms of political declarations, such as a promise to give
“consideration […] to the possibility of a new enhanced agreement” instead of the old
PCA. Still even this possibility is conditioned by the “fulfillment of the objectives of this
Action Plan and of the overall evolution of the EU-Ukraine relations”.
At the end of the day sophisticated linguistic constructions used in the texts cannot hide
the fact that the implementation of the Action Plans is supposed to “significantly advance
the approximation of [partner’s] legislation, norms and standards to those of the
European Union”, thus making “Europeanization” a reality emerging through the various
forms of policy-transfer. What are those forms in the case of the JHA?
Issues pertinent to the sphere of Justice and Home Affairs are dealt with in several parts
of the EU-Ukraine Action Plan. Firstly, in the chapter entitled “Political Dialogue and
Reform” the parties define problems, goals and measures to be taken in order to promote
“democracy, rule of law, human rights and fundamental freedoms”. Secondly, there is a
special chapter of the Action Plan devoted to the cooperation in Justice and Home
Affairs. However, this chapter refers to the earlier unilateral EU documents - namely the
EU Action Plan on Justice and Home Affairs in Ukraine adopted by the Council in
200122 and the implementing Scoreboard – and declares them to be the basis of the EUUkraine cooperation in JHA. Thus, the unilateral “instructing” character of the
cooperation becomes even more evident.
The EU Action Plan on Justice and Home Affairs in Ukraine (AP 2001) defines multiple
“challenges and strategic aims” among which are the tasks to develop with Ukraine the
principles of rule of law, access to justice, independence of the judiciary and good
governance, increase awareness of human rights and rule of law and promote
transparency – issues equally relevant for the EU and Ukraine as well as for other
countries of the region and thus definitely worthy of collective action.
However, priority attention is given by the EU to the problems that it has faced in the
context of the last enlargement. Several bullets of the AP 2001 are devoted to the issues
of illegal migration, cross-border organized crime and terrorism – the last point is clearly
an outcome of the terrorist attacks that took place in the USA just a few months before
the AP was adopted. One paragraph is especially indicative in this respect: “Improve the
management of migration issues and use appropriate measures in the fields of border
management, re-admission and visa in order to avoid that the Ukraine territory is
22
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increasingly used for illegal immigration and transit of illegal migrants into the territory
of the European Union”.
This unilateral approach adopted by the EU in the vein of the externalization of its
migration regime23 has been transferred by the Union in the provisions of the EU-Ukraine
Action Plan and thus has defined cooperation in JHA exclusively through the prism of the
EU priorities, skillfully used as conditions for further development of the bilateral
relations. Such areas of cooperation that focus primarily on migration and asylum, border
management and visa as well as organized crime go in line with the objective of the EU
to develop an area of freedom, security and justice and thus give only limited attention to
the problems that have outmost relevance for Ukraine itself – strengthening the judiciary,
rule of law and good governance.
As a positive feature of the AP one must acknowledge the quite elaborate implementation
scheme. The EU provides for Ukraine the necessary instruments and means in order to
achieve the above mentioned goals. For instance, the monitoring and evaluation of the
implementation of the Action Plan has been entrusted to the relevant EU-Ukraine PCA
Subcommittee, which makes both parties engage in the process. A TACIS program for
supporting the Ukrainian efforts has been envisaged to solve inevitable financial
problems in the process of implementation.
However, exactly this circumstance – Ukraine’s dependence on the EU’s financial
contribution together with the fact that it is up to the EU Council to review the operation
of the AP – makes the whole endeavor problematic. Such explicit conditionality “copypasted” from the enlargement experience toward Ukraine who has been given several
clear signals not to rush with its membership aspirations risks making progress in the
JHA cooperation very unstable.
The EU-Moldova Action Plan24 contains provisions similar to those of the EU-Ukraine
Action Plan, however, the chapter devoted to the cooperation in Justice and Home Affairs
is much more elaborated due to the fact that no unilateral EU Action Plan (as in the case
of Ukraine) had been adopted previously. In this respect the adoption of the EU-Moldova
Action Plan in the ENP context can be considered as a significant step forward in
creating and structuring mechanisms for vital cooperation on JHA issues.
Here again, migration issues such as the fight against illegal migration, prioritizing readmission agreement and asylum, as well as problems of border management and human
trafficking occupy a significant place. The text of the Action Plan repeatedly accentuates
the necessity of “further alignment of domestic legislation with EU standards”, for
instance “in order to criminalize illegal migration” or for the “development of an asylum
system”.
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According to the Action Plan the EU should also render “consultative, financial and
expert assistance to the government of Moldova” and “[promote] its activities, in
particular to increase professional level of relevant staff through study of foreign
experience and internship in relevant services of EU countries dealing with migration
policy”. This passage actually serves as an indirect reference to the mechanism that had
already been used by the EU during the pre-enlargement process in relations with the
candidate-countries – namely Twinning programs.
Twinning is an important tool used by the EU primarily in its pre-enlargement strategy
towards the candidate countries under the PHARE program since 1999. Twinning
involved the secondment of officials from the EU member-states to work in the CEE
ministries and other institutions of public administration in order to help CEE countries to
adapt their administrative and democratic institutions to comply with membership
requirements implementing the acquis.
Twinning has conceivable impact on the overall process of adaptation both of the
legislation and of the actual functioning of the administrative systems in the countries
involved.25 That is why its significance in the ENP framework should not be
underestimated, especially when it is used together with other instruments provided by
the EU’s special programs. This is the case for the ENP Action Plan for Moldova, which
suggests exploring “the possibility of inviting Moldova to participate in or observe the
activities organised in the framework of the EU programmes on migration (ARGO,
AENEAS)”.
Moreover, the Action Plan envisages not only the cooperation between the Moldovan
authorities and the EU institutions (including both the political and the operational level
of cooperation), but also a similar format of cooperation between Moldovan specialized
agencies and their counterparts from the EU member-states. Such mechanism is supposed
to foster mutual learning and exchange of best practices - instruments that had also been
and continue to be used inside the EU-27 in the framework of the open method of
coordination.
Hence, through such provisions of the bilateral Action Plans (as regards both Moldova
and Ukraine) the EU does not only carefully channel its own vision of reality and defines
primary problems. The European Union also suggests instruments that a country from the
Neighborhood should use in order to solve these problems, simultaneously becoming a
better partner for the EU. As a result, for an ENP country that wishes to build solid and
stable relations with the EU there is little space for maneuver despite the fact that the
most desired award – a promise of the EU membership – is not there.
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3. The EU-Russia Road Map for the Common Space of Freedom, Security and
Justice
The EU-Russia Road Map for the Common Space of Freedom, Security and Justice, as
well as the three other road maps for different fields of cooperation, saw the light in May
2005. This obviously means that the first document with concrete guidelines for the
unilateral and bilateral actions aimed at the creation of this Common Space appeared only
two years after the idea of the Common Spaces had been proclaimed.26 Hence one would
expect that after two years of tough negotiations the final product would satisfy both
parties. Moreover, the Road Map has also accumulated all previous experience and
achievements of EU-Russia cooperation in the field of JHA.
However, this new document is marked by a significant difference in comparison with
everything that existed before – the Road Map openly claims that “cooperation between
the EU and Russia in the area of Freedom, Security and Justice is already advanced and
has become a key component in developing a strategic partnership between the parties”
(bold is added by me).27 This way the particular role that problems of JHA play in EURussia relations has been finally recognized and the “commitment of the parties to
further strengthen their strategic partnership on the basis of common values” has been
reconfirmed. Thus, the parties paid tribute both to the omnipresent “strategic partnership”
vitally important for Russia and to the “common values” fiercefully defended by the EU.

The Road Map also contains a declaration that cooperation “must reflect the necessary
balance between security, on the one hand, and justice and freedom, on the other”.
However, two years after the emergence of the Road Map experts agree that even though
neither party would officially admit prioritizing one of the aspects in this cooperation, it
exists in practice and the sector of “justice” is clearly underdeveloped.28 The preamble
repeatedly emphasizes “adherence to common values” and proclaims “equality between
partners”, but the rest of the document – defining the objectives and actions - remains
more down-to-earth.
The first substantial part of the Road Map is devoted to “freedom”. It is declared that the
both parties aim to “facilitate human contacts and travel” while effectively tackling
illegal migration. The issues enumerated in the list concern border management and
cooperation on asylum problems, however nothing can hide the fact that the conclusion
of a re-admission agreement with Russia is the first issue on the EU agenda. The hints to
the possibility of negotiations on a visa-free regime are connected to the hopes of the EU
that the re-admission issue will be resolved “in the short term”.
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Despite quite ambiguous wording and multiple objectives and tasks envisaged in this part
of the Road Map, it is clear enough that the main problem bothering the EU and thus
addressed by Russia as well is illegal migration. That is why a separation of this part
from the next one – “security” – seems artificial. Of course, the issue of terrorism makes
the whole Road Map even more security-driven, whereas such planned actions as the
fight against trafficking in human beings confirms that migration-related concerns
constitute the top priorities of the EU JHA cooperation with the neighbouring countries.
The “justice” is queuing at the end of the list of objectives and creates the impression
that it entered the Road Map only because it is a sort of sacred cow that the EU cannot
leave out of any important document that it signs with its partners. This definitely goes in
line with the claim of the EU values-based identity and its values-oriented foreign policy,
and strikes the balance between multiple securitized issues and human rights concerns.
Nonetheless, effectiveness of such “injections” is highly questionable.
This situation is well described by Emerson who claims that “The de-democratizing
Russia of President Putin manifestly could not embark on negotiations on a common
space of democracy. Yet the EU could not ignore the subject. The result is token inclusion
of a few lines in this common space for FSJ”.29 However, as if opposing such critique, a
European Commission official admitted that “Russia looks now a much more organized
country than it used to be”.30
Special attention should be paid to the instruments that are supposed to be used in the
implementation of this Road Map. The most popular among them are not even bilateral
means but the international agreements that both the EU and Russia adhered to. Other
means include cooperation in the framework of international organizations, exchange of
information and of best practices by the relevant specialized agencies as well as exchange
of legislation models, professional training and general capacity building through
intensive contacts between the respective services from both the individual memberstates and the EU.
The Road Map also defines a clear monitoring mechanism, stating that it will take place
within the existing structures, “notably the Permanent Partnership Council or other
ministerial meetings in the format of ministers responsible for freedom, security and
justice, and in other formats that the parties may decide to create or designate for this
purpose. In addition, these structures can be complemented by the informal dialogue
between the Member of the Commission in charge of justice, freedom and security and
the Russian coordinator on justice and home affairs as well as by informal expert
meetings”.31
This rigid framework and simultaneous flexibility of the monitoring mechanism implies a
similar channeled flexibility in terms of the implementation – the phase that usually
29
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brings the most problems. One of the Commission officials who have taken part in the
negotiations over the Road Maps has rightly admitted: “It [the Common Space on JFS]
looks to me balanced. I am very surprised that Russia did not kick out some things out of
it. The fact that asylum-seekers and refugees are mentioned there is very important. But
we all know that the way to legal entry [for the asylum-seekers] and to regularization
[for the irregular immigrants] is very complicated in Russia”.32
Overall, the Road Map seems a much more ambitious project than just a chapter devoted
to cooperation in JHA which is the case for the ENP Action Plans towards Ukraine and
Moldova. However, the short but intensive history of EU-Russia relations has repeatedly
shown that a plenty of ideas does not necessarily produce a plenty of concrete projects to
say nothing about their implementation. Quite to the opposite, a more moderate filling of
the Action Plans might give better results simply because every single action there is
defined and thus supported by the EU.

4. Beyond the Road Map and the Action Plans
Russia
The gradual implementation of the Road Map of the Common Space on Freedom,
Security and Justice takes place within the framework of the EU-Russia Partnership and
Cooperation agreement. Biannual meetings of the EU-Russia Permanent Partnership
Council of Justice and Home Affairs Ministers monitor the overall progress on the way to
the creation of this Common Space. In addition, informal dialogue and expert level
meetings take place. This is a dry formal description of the cooperation. A more nuanced
and less shiny picture one can draw using the actual examples of unilateral and bilateral
actions undertaken by the partners.
In its recent evaluation of the current state of affairs in the JHA field, the European
Commission has once again emphasized that EU-Russia “strategic partnership is based
on common values which underpin EU-Russia relations as enshrined in the Partnership
and Cooperation agreement and in the Road Map. They explicitly foresee the
strengthening of our cooperation through respect for human rights and fundamental
freedoms in the EU Member States and Russia which, being a member of the Council of
Europe, must respect the provisions contained in the European Convention on Human
Rights.”33
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Nothing similar to this passage was used for the evaluation of the relations neither with
Ukraine nor with Moldova, which clearly indicates that the general tension in the
relations with Russia spilled over in the field of JHA and the latter has been used as a
platform to remind Russia to behave if it wants to continue effective cooperation. Indeed,
as it was admitted by a European Commission representative, “Human Rights are always
in the news. Now there is a small change in the quality of the dialogue on Human Rights
between the EU and Russia. We have been trying to involve experts in the dialogue
instead of having discussions through the media.”34
However, despite such implicitly negative formulations as in the above cited document of
the Commission, despite an instructive tone inherent in many of the EU documents
related to Russia, as well as frequently one-sided media coverage of the EU-Russia
relations, the cooperation in the field of JHA has produced some results positively
assessed by both sides. Undoubtedly, the most visible of them is the conclusion and
ratification of the two EU-Russia agreements concerning re-admission and visafacilitation, which entered into force on June 1, 2007.35
This happened strictly in line with the EU priorities defined already in the Road Map and
later restated in a European Commission fact-sheet on “EU-Russia common space of
Freedom, Security and Justice” in November 2006, which sets the facilitation of travel
while fighting illegal immigration as the first policy objective.36 The negotiations on the
two agreements were initiated in 2003 when the Russian authorities suggested
considering the possibility of a visa-free regime and the EU replied with a lower profile
offer to conclude a visa-facilitation agreement coupled with a re-admission agreement. It
was clearly admitted by a Commission representative that “visa-facilitation was not at all
on the EU agenda and it was invented to bargain with Russia to attract it to the readmission agreement”.37
Long and problematic negotiations culminated in the signature and ratification of the
agreements that the Russian Presidential Aid Sergey Yastrzhembsky optimistically
defined as “a milestone on the way to a visa-free regime”.38 However, some independent
experts have realistically argued that “Russia has exchanged an elephant for a small dog,
giving in to the European Union and getting in exchange only a symbolic dividend – visafacilitation procedures that might eventually jeopardize Russian interests simply because
34
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the parties will continue to move on the track of further visa-facilitation leaving out the
possibility of a visa-free regime”.39
Nevertheless, the two agreements bear a particular importance not only for the EU and
Russia but also for the third countries. Firstly, the visa-facilitation agreement does not
only bring obvious socio-economic advantages (potential intensification of business and
overall human contacts), but also has high political symbolism both for Russian internal
politics40 and for the whole context of Russia-EU relations. On April 24 2007, at a recent
Permanent Partnership Council of JHA ministers (together with the Vice-President of the
Commission Franco Frattinni) in Moscow a dialogue between the EU and Russia on a
visa-free regime started. However, there is no deadline set for negotiations.41
Secondly, Russia was the first country that concluded a visa-facilitation agreement with
the EU. Before, the EU did not have such an experience. However, after the agreement
has been reached it became hardly possible for the EU to block similar initiatives on the
part of other countries.42 In other words, being in the first place a reaction to the Russian
demand for a visa-free regime, the mechanism of visa-facilitation has eventually become
a “natural” conditionality instrument in relations with various countries, in particular with
Ukraine and Moldova. It has also been used as a conditionality tool in the negotiation
over the re-admission agreement with Russia itself, however both the EU and Russian
officials are reluctant to admit this, emphasizing the different scope and dynamic of
“strategic cooperation”.43
As to the re-admission agreement, one of the EU officials has characterized it as “the first
re-admission agreement with a major partner country.”44Another EU representative
bluntly stated that “the both agreements are what the EU was looking for. The EU badly
needed this, especially the re-admission agreement. It would be very important that
Russia implements them properly”.45 Here again when it comes to Russia the problem of
implementation seems to worry the EU as the most serious one.
It can indeed be a problem, especially when the criticism of both Russian and some
European experts related to the re-admission agreement is quite sharp, because it is clear
that it is hardly the EU who will be re-admitting migrants and that Russia will have to
39
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carry a serious burden. Such assessments are relevant for the reason that the flow of
illegal immigrants is of course coming either from or through Russia to the EU and not
vice versa.46 Nonetheless, the situation for Russia is not as bad as it might seem from
such calculation.
For the purposes of better implementation of the EU-Russia re-admission agreement, the
EU initiated a special financial project “Assistance to the Government of the Russian
Federation in Establishing a Legal and Administrative Framework for the Development
and Implementation of Re-admission Agreements (2006/120-282)” for the period from
February 2007 till January 2009 to be implemented together with the International
Organization for Migration.47
Moreover, the re-admission agreement envisages a transitory period.48 Initially Russia
will be re-admitting only its own nationals and also the citizens of those countries with
whom Russia itself has already concluded similar re-admission agreements. But in 3
years (by 2010) Russia will be obliged to re-admit everybody who illegally enters the
European Union from the Russian territory. As it was rightly underlined by a Russian
diplomat, “until that date Russia has to manage to conclude re-admission agreements
with the third countries and to create a viable [border] infrastructure”.49
Consequently, the conclusion of the re-admission agreement with the EU might now be
used by the Russian government as leverage in similar negotiations with the Central
Asian countries, and most importantly with Kazakhstan taking into account its vast and
porous border with Russia.50 This is only one of the examples where some of the security
interests of the EU paradoxically coincide with the security interests of Russia or, more
accurately, with the security agenda of the Russian government.
Another example is the dynamic processes in the sphere of EU-Russia inter-agencies
coordination. More precisely, this is the cooperation that has started developing between
the Russian Border Guard Service and a newly created EU agency - FRONTEX.
FRONTEX has been envisaged to defend the EU’s external borders but some experts say
that it has not been very effective mainly for the reason that this EU agency cannot
adequately react to crisis situations when there is almost no infrastructure, not a large
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budget and not enough experts under the general umbrella of FRONTEX’s restricted
competences.51
Moreover, as it is widely admitted by specialists on border issues, an effective border
management is possible only in the context of an effective cooperation with the
neighbors. This has also been recognized by the Commission, which stated that “Effective
operational cooperation as foreseen by the Terms of Reference between FRONTEX and
the Russian Border Guard Service is important, in particular for promoting best
practices in border management”.52
Following this line a representative of a member-state in the Council expressed the
opinion that “primarily the task is to give them [FRONTEX] more power, money and
influence. When FRONTEX starts cooperating with Russia, the both sides have to be
involved. At the beginning – exchange of best practices of border management, and then
we have to see how the cooperation develops in the future”.53 However, because the EU
is always on the way to develop its competences further, its actual policies are mostly
reactive and some concrete measures in the cooperation with FRONTEX are still to be
taken.
However, the necessity to work together is already a big step forward. As explained by
another Council official, “the quality of EU-Russia cooperation in this field is based on
the fact that this is a broad cooperation that takes into account EU interests, Russian
interests and mutual interests. Exchange of information between Federal Security Service
of Russia and Europol is only one example of such interaction… If the EU cooperates
more on one issue it will get more on another one”.54 Such interests-based explanation of
cooperation demonstrates how effectively the EU uses conditionality in its relations with
Russia without making unnecessary references to this problematic term.
Both the EU and Russia have characterized the common space on FSJ as the best
functioning one. Indeed, President Putin’s assessment of the dynamics in the framework
of the FSJ common space has been highly positive, as he has identified it as an example
for other fields of cooperation.55 Nevertheless, there still exist a number of factors that
hinder cooperation.
Thus, both parties say that some of the issues that form the common agenda of
cooperation in the JHA are significantly politicized and this prevents a lot of positive
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developments (among the examples are the issue with asylum standards in Russia, the
problem of Chechen asylum-seekers in the EU etc.). They also agree that when issues
move from the political level to the technical one, then problems are solved faster and in
a mutually beneficial manner.56
And indeed, unfortunately, not all of the areas of cooperation included in the FSJ Road
Map enjoy the same (even though relative) success as the sphere of migration
management. First things come first, and the security priorities of the EU coupled with
the hope of the Russian authorities for a visa-free regime that would put Russia on equal
footing with all the other major partners of the Union, have had a positive effect.
Moreover, as it has been bluntly emphasized by one of the Council representatives, “in
security issues it is easier to develop operational measures together”.57
Additionally, the fact that often countries on the way of migrants to the EU are becoming
not only transit but destination countries as well, explains why the EU is willing to invest
in asylum facilities and immigration infrastructure in general in Russia and other
countries of the Eastern Neighborhood – the evidence for such investments is provided
by particular programs financed fully or partially by the EU and implemented through
mediation of various governmental and non-governmental international as well as
domestic structures.
But other more sensitive issues such as improvements in the field of justice in Russia or
Russian policy and practice in the field of asylum58, the problems of border management
and the rights of the Russian speakers in Latvia and Estonia are still on the margins of the
actual cooperation either because of Russia’s or EU member-states’ reluctant positions
respectively.
Neither interdependence nor conditionality can facilitate the search for solutions in the
fields where the interests of one party go against the interests of the other, and both
partners wait for each other to move forward while hiding behind meaningless
discussions. It is then not surprising to hear how a representative of the European
Commission Delegation in Russia, admitted: “In general I see both the expansion of
activities and the expansion of rhetoric. Public discussion tends to focus on the statement
“the relation is in trouble”. The rhetoric makes it more difficult to move forward.”59
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Ukraine and Moldova
Even though some of the EU officials admitted that a certain sort of conditionality has
been used in relation to Russia (re-admission and visa facilitation as the most explicit
example), it is not recognized on the official level – “not to frustrate the postulate about
strategic cooperation”.60 However, the term “conditionality” has been widely used while
describing the relations with Ukraine and Moldova. Are there sufficient grounds for such
terminology?
As provided by the respective PCAs and the ENP Action Plans, Justice and Home Affairs
issues are discussed in depth with Moldova and Ukraine in relevant sub-committees and
are also raised at the regular EU-Ukraine JLS ministerial “troika” as well as during
meetings of the Cooperation Committee and Cooperation Council. With these two
countries, dialogue and cooperation progress at a different pace based on their capacity,
size (particularly relevant in the case of Ukraine) and political context.
Talking about problematic aspects of cooperation with the countries covered by the ENP
policies Peter Balazs, former member of the European Commission from Hungary, made
a very interesting observation: “I am afraid that the EU is again inward-looking…But we
have to concentrate on external problems. If we look at the Near Abroad then we see
changes. European borders are already here… The EU seems to be much more attractive
from the outside than from the inside. The best time in marriage is to be a fiancé. And our
neighbors are in the situation of such a fiancé now. Of course it is important to use
tailored approaches to all countries. And specific conditionality is very important
here”.61
And indeed, a representative of the Ukrainian government at the same meeting was very
clear asking not to “look at the ENP through rosy glasses” and stating that “Ukraine
does not feel well in the same basket with some other countries which are totally different
from [it]”.62 This politically incorrect statement was made referring to the ENP approach
that treats every country in the “ring of friends” in a similar paternalistic manner without
accounting for countries’ specifics. Exemplifying successful cooperation of Ukraine with
the EU taking place on the normal bilateral track a EU representative referred to ongoing
cooperation with FRONTEX and participation in the Galileo project that are seemingly
more tangible and important for Ukraine than fuzzy ENP programs. That is why Ukraine
would prefer to develop relations with the EU outside of the ENP framework that “does
not empower Ukraine”.63
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Such reassessment of the ENP made by some of the Ukrainian officials is not strange at
all, taking into account that the same move was made by Russia just a couple of years
before exactly on the same grounds. The difference is that Ukraine has not rejected
membership aspirations. But it is no more willing to be just one of the EU partners in the
rigid unifying framework of the ENP when it “feels more a part of Europe”.64
What are the major issues in JHA cooperation of the EU with Ukraine and Moldova
respectively? The European Commission has clearly prioritized visa-facilitation and readmission agreements.65 A re-admission agreement has already been initialed with
Ukraine and negotiations have been completed with Moldova. Indeed, visa-facilitation is
obviously a major issue for Ukraine, but also for the EU in the context of the last
enlargement wave when Romania and Bulgaria joined the Union. On the one hand, the
matter is that Ukraine, even though applying no-visa rule to the EU citizens, still keeps
the visa regime for Bulgarians and Romanians. So when Ukraine wants to see what it
really means to be on the way of strengthening relations with EU, the Union wants all its
citizens to be treated without any discrimination.66
On the other hand, there is also the issue of Hungarian, Slovakian, Romanian minorities
living on Ukrainian territory. Playing this card Ukraine insisted to lift the visa barriers at
once, while the EU suggested a more moderate scheme. As a result a so-called two-track
approach has been adopted: visa-facilitation agreement would give an easier access to the
EU for particular categories of Ukrainian citizens and additional bilateral agreements
between the bordering countries that are EU members and Ukraine will give preference
to the minorities through multi-entry visas. It is expected that the visa-facilitation
agreement will entry into force at the beginning of 2008. By this time Ukraine should lift
the visa regime for Bulgarians and Romanians.
Conclusion of the re-admission agreement means that by the time it enters into force (also
at the beginning of 2008) Ukraine has to build up institutions and facilities for effective
re-admission and re-adaptation policies. As it is indicated in recent Commission
documents, “Ukraine clearly faces particular challenges related to its location and size
and the nature of its border controls”67. That is why an emphasis in the distribution of
the Union’s financial support has been made on the capacity-building both in relation to
the management of Ukrainian borders (or law enforcement in general) and in increasing
Ukrainian cooperation with Moldova and Belarus. The EU has provided Ukraine with 30
million euro for building detention facilities for illegal immigrants, because the existing
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ones are in an awful state and this is negatively assessed from the human rights
perspective.68
In the EU-Ukraine re-admission agreement there is also a transitory period when Ukraine
has to re-admit not all illegal migrants who arrived to the EU from Ukrainian territory but
only Ukrainian citizens. This transitory clause might help Ukrainian authorities to be
better prepared for the flows of re-admitted immigrants, but unlike in the case of Russia,
this period for Ukraine is going to be 1 or 2 instead of 3 years. The reason for this is that
in the framework of the ENP it creates a precedent when all the other countries (and
especially the Mediterranean ones) might also ask for transitory periods in their readmission agreements and such situation would undermine the whole re-admission
system that the EU is trying to build up.69
Moreover, the EU has been repeatedly emphasizing the existence of border problems
between Ukraine and Russia. Now Ukraine has a re-admission agreement with Russia but
it has not entered into force yet. Similar problems exist between Ukraine and Moldova
and they are reinforced by the Transdnistria tensions. This is the justification that the EU
has used for initiating a specific project – the EU Border Assistance Mission (EUBAM)
on the Moldova-Ukraine border.70 This project is “huge money and fully an EU project
although the UN implements it as a contractual party” and it seems to follow quite the
same logic as the EU involvement in the matters of policing of the Ukrainian-Russian
border.71 Such EU activities, which are indeed the implementation of the ambiguous idea
of “remote control”72 have been officially proclaimed as good examples of tackling
trafficking and other trans-border organized crime in the region.73
A substantial difference between the EU policies towards Ukraine and Moldova on the
one hand, and Russia on the other, concerns the ENP countries’ involvement in various
structures of international nature in one way or another initiated by the EU. The most
interesting example is the so-called Soderkoping process that officially is named “The
East-Central European Cross Border Cooperation Enhancement Process”.74 This
process looks somewhat mysterious because questions concerning it have puzzled all the
EU officials and even many experts in the field – little is known and said about the
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substance of this project and about the goals it pursues.75 Meanwhile it seems to be an
extremely relevant project because it might eventually substitute the more known
Budapest process in terms of the impact that it might have on the countries covered by its
scope and mechanisms that facilitate operational cooperation between various agencies
that deal with migration and border problems in all the countries involved.
This process provides training and a forum for comparing national experiences,
disseminating best practices and for peer pressure mainly, but not exclusively, on asylum
management, between Eastern European countries, some EU member-states (with the
Swedish Migration Board in a leading role), the UNHCR and the International
Organization for Migration (IOM). For the period from 2004 till 2008 the project has a
budget of around 2.6 million euro with about 2.1 million euro provided by the EU under
the lines of High Level Working Group on JHA and AENEAS program budgets, to be
overseen by DG JLS and EuropeAid.76 A Secretariat is now based in Kyiv, thus
emphasizing the importance of Ukraine in the whole endeavor.
Other salient issues in the JHA cooperation are corruption, judiciary and constitutional
reforms, and drug trafficking. However, problems related to migration and border
management remain the EU top priorities, also because an important share of illegal
immigration from the Eastern regions are persons who enter the EU legally but overstay
their visa and more under the control of networks connected with organized crime and
involved in multiform criminal businesses.77
In fact, the fight against illegal immigration became a sort of laboratory and a reservoir of
new methods and tools employed by the EU in its other actions within the field of JHA,
both inside the EU territory and beyond its borders. Other areas of JHA cooperation have
substantially benefited from the “inventions” first introduced and used by the EU
institutions and its member-states in the process of creating effecting measures to tackle
illegal immigration. One of such tools is definitely the institute of “liaison officers” and
twinning experts that are supposed to tackle gaps in legislative and institutional
frameworks existing in Ukraine and Moldova mainly through the coordination in the
processes of policy-transfer.78
It is hard to evaluate overall EU cooperation in the sphere of JHA with Ukraine and
Moldova because it has obvious successes but it is also suffering from the general fuzzy
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context of the bilateral and regional interactions.79 As admitted by a Commission
representative, “Ukraine and Moldova oppose the ENP Action Plans because they are
EU products and thus put a lot of obligations on these countries but almost none on the
EU. However it is in the nature of our cooperation which is based on the fact that both
Ukraine and Moldova want to come closer to the EU and thus they have to adapt”.80

5. Reflections on Conditionality and Interessment
One can eagerly explain the effectiveness of some EU policies towards Ukraine and
Moldova by conditionality arguments. However, how can we conceptualize the relevant
success of the EU policies in relations with Russia when it has become so popular to
claim that conditionality does not really work in this case? Indeed, to employ the key
concepts from contemporary anthropology, at any attempt of the EU to exercise power
Russia’s immediate reaction is nothing else than resistance. Still, to say that Russia is
immune to conditionality would be an exaggeration.
Instead, dealing with the theoretically challenging conditionality argument I would like to
avoid simplistic generalizations and to stick to the idea of some researchers to
differentiate between two scopes of conditionality. One is the enlargement conditionality
implying membership and integration in the EU field81, while another is conditionality of
a technical sort that has already been used by the EU in some cases of functional
cooperation.82
Russia is not part of the ENP and that is why it is supposed to be on a separate track of
relations with the EU. There are particular aspects in these relations that stand aside of
the EU policies in a wider neighborhood. These aspects have been repeatedly emphasized
by both the EU’s and Russia’s representatives as indicators of the cooperation going in
line with the “strategic partnership” agenda. Their explicit instances are the EU-Russia
visa-facilitation agreement (2006) - the first one concluded by the EU – and cooperation
between FRONTEX and the Russian Border Services.83 However, even a superfluous
comparative analysis shows that the developments of EU-Russia relations in the sphere of
JHA are not always strikingly different from EU-Ukraine or EU-Moldova cooperation
patterns.
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Referring to the three main observations mentioned in the introduction, the main
assumption in case of such a comparison might be that it allows adopting a model of
competing powers for EU-Russia relations, and a model of unequal powers implying
unilateral dominance, hegemony for the EU relations with the European Neighbourhood
Policy countries (hereinafter ENPC) to show possible divergent dynamics therein.
Indeed, two factors have been emphasized by several EU officials as the ones
differentiating the EU-ENPC and the EU-Russia relations. The first one is the well
known aspiration of the ENPC to become EU members. The second is the “size” (in all
the meanings) of these countries, which “weights” on bilateral relations.84
Hence it seems plausible that models of symmetrical and asymmetrical relations
characterize respectively the EU-Russia and the EU-ENPC cooperation patterns. One
may argue that these differences in the nature of the relations between the EU and Russia
and between the EU and ENPC are played out in all the fields of cooperation. However,
the cooperation in the JHA issues represents quite a specific case. This field is not yet
fully communitarized inside the EU, it has the attributes of both “high” and “low”
politics, and, what is most often emphasized by the researchers, the dynamics of the
integration in this field go right to the core of state sovereignty.85 Therefore, these
intertwined factors inevitably affect the patterns that the respective relations might
follow.
Coming to the second observation of the introduction stating that EU-Russia relations are
characterised by strong interdependence, whereas Russia is not aiming for the EU
membership, one may describe them as a mechanism of functional cooperation whereby
both sides define their respective interests and problems and engage in negotiations in
order to achieve their goals. At the same time, one might argue that the EU-ENPC
cooperation represents rather a case of a unilateral conditionality imposed by the EU just
like in relations with the candidate-countries in the pre-accession period. Here the
incentives might play a bigger role.
What are those incentives? Ukraine and Moldova, or in a more accurate way, the
prevailing parts of their political elites have been repeatedly stating their intensions to
join the EU86 thus aiming to become part of a bigger political entity and a major
international actor. Such an approach contrasts with the explicit desire of Russia not to
associate itself with the EU in any institutionalized way as it was proclaimed already in
the Russia’s Middle Term Strategy towards the EU (1999)87 and further reinforced by
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various official statements reacting to the launch of the ENP and the possible inclusion of
Russia in it.
The conditionality, which seems to be working (at least on the level of negotiations) in
the case of ENPC, does not produce the same effect in the case of Russia. The mere
probability that Ukraine or Moldova in the long-term perspective might become EU
members puts these countries in a situation similar to that of Turkey in the last years. The
real neighbourhood and the ENP policies are indeed important for the EU relations with
Ukraine and Moldova. Russia is much more interested in the concrete benefits that
functional cooperation can produce.
Still, as it has been rightly suggested by some scholars and practitioners, it has already
become problematic and may appear even more so, to bluntly use conditionality in the
EU relations with all the ENPC when the membership prospective is not there. At the end
of the day, as it has been accurately indicated by Licinia Simao, countries approached by
the ENP “try to pick up whatever is convenient for them from what the EU offers”.88
Russia, although not in the framework of the ENP but in that of the common spaces opts
for this pattern of cooperation explicitly prioritizing “a selective approach to
conditionality”.
It seems that the word that would best describe the EU-Russia cooperation on JHA is
“differentiation”. This word is not the most used one, nor in the official rhetoric neither in
the texts of both legally binding and non-binding agreements. However, interviews with
competent officials and with experts from the both sides show that differentiation applies
to many aspects of the cooperation. At the end of the day it is the differentiation of the
EU approach to Russia in various sub-fields of their cooperation that proves to bear
fruits. The EU differentiates issues that can be solved by the use of conditionality
mechanisms (e.g. re-admission and visa-facilitation agreements) from those that demand
gradual persuasion of the partner and the use of the “interessment” technique.
The process of “interessment” conceptualized by French sociologist Callon89 implies that
an actor gets another actor interested in certain aspects of cooperation through
demonstrating him that they have mutual interests and that for better results they should
work together. The crucial difference with the conditionality approach is that a reactive
actor believes that such a suggestion made by the pro-active actor suits his own interest.
These ideas of sociologists and anthropologists coincide with those of some political
scientists and international relations scholars who study various dimensions of power. In
particular, one may say that the concept of “interessment” and the whole school of the
“sociology of translation” fit well with the ideas on structural power and structural

88

Point made by Licinia Simao during the PhD seminar “EU and the New Neighbours in Search of a New
Relationship”, Forli, 01.06.2007
89
Callon, M. (1986) "Some Elements of a Sociology of Translation: Domestication of the Scallops and the
Fishermen of St Brieuc Bay" in Law, J. (ed.) Power, Action and Belief: A New Sociology of Knowledge,
London: Routledge, Pp. 196-233.

foreign policy.90 Arguments in support of these ideas have been expressed by one of the
EU officials saying that “the EU needs to be not only harsh, but also soft. You should not
only restrict – you should also promote. One needs not only the father but also the
mother”.91
An illustration of the “interessment” technique is the case of the EU-Russia cooperation
to tackle irregular migration – by agreeing to adopt some mechanisms requested by the
EU, Russia acquires solid grounds to restrict its immigration policy towards Central
Asian states justifying it by the necessity to comply with the EU demands. Eventually, in
the overall cooperation process some of the issues have been settled through the use of
both conditionality and interessment. A clear example of this is the negotiations over a
re-admission agreement and their outcome discussed above.
In the EU relations both with Russia and with the ENP countries, there is also another
sort of differentiation when political and often bluntly politicized issues are differentiated
from the technical ones. This is mostly done through the formal mechanism of functional
cooperation, when the interaction between parties happens in narrow circles of experts
and officials working on particular problems, as well as through informal networking
mechanisms widely used by multiple agencies.92
The “interessment” technique has been also used in relations with Ukraine. The most
telling example is provided by the above mentioned measures undertaken by the
Ukrainian government to control the Ukrainian-Russian border and a direct EU
involvement in this process through liaison officers and twinning support as well as
through almost monopolistic participation of EU private companies providing facilities
and equipment for the Ukrainian border guard services. Another case of the same
mechanisms in use is the EUBAM project also described above. The existence of such
“remote control” projects, no matter successful or not, is based on the interests of both
the Ukrainian and Moldovan authorities to have more secure borders and on the effective
policy transfer from the EU.
Either due to such successes of the EU policies or because of some failures in other
dimensions, there have been calls to adjust the ENP to the format of the Common Spaces
or vice versa.93 One might argue against such ideas indicating that the Common Spaces
have resulted from the mutual efforts of the EU and of Russia, that they are the outcome
of the negotiations and although not legally binding, that they bear “high political
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importance”94, whereas the ENP is a unilateral policy tool designed and implemented by
the EU towards the countries in its “Near Abroad”.95
Nonetheless, one cannot deny the fact that, for instance, the EU-Russia Common Space
on Freedom, Security and Justice is based more or less on the same footing as the ENP
Action Plans for Moldova and Ukraine and that implementation measures in both cases
often bear particular similarity. Both positive and negative conditionality, as well as a the
practice of interessment are used by the EU in a process that some call “Europeanization”
and others – quasi-imperialism.96 This quasi-imperialism might and does provoke serious
tensions with Russia that perceives itself as an important regional player and wants to be
Primus inter Pares for the EU, but still reacts to the old “carrots and sticks”.
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